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• the Authority will pay for available facilities and deductions will be made from the annual 
service payment if the facilities are not available or the services are otherwise not provided 
in accordance with the Authority’s requirements.  

Differences in operation between revenue funded facilities and facilities procured using conventional 
capital funding have been minimised as far as possible on the basis that, as far as possible, an 
Authority should be free to operate its revenue funded facilities in the same way as facilities provided 
using conventional capital funding and that good estate management practices should not depend 
on the financing route that was used to make the investment in the facilities.  As such, the capital 
funded design and build contract used in hub closely resembles the construction elements of the 
Standard Project Agreements and a relatively narrow scope of hard facilities management services 
has been proposed for the Standard Project Agreements under which the private sector will provide 
planned maintenance (including lifecycle replacement) and reactive maintenance to the buildings 
and hard landscaping. In turn this should produce a simplified service specification and associated 
performance monitoring and contract management arrangements for Authorities. 

SFT’s approach has been: 

• to promote maximum value for money through commercially reasonable risk transfer 
consistent with the principles outlined above; 

• to adhere to the hub DBFM structure and NPD principles approved by Scottish Ministers; 

• to simplify the documents as far as possible consistent with a robust commercial structure 
and financeability; 

• to minimise transaction costs with a standard that should be reasonably acceptable by 
contractors, investors and funders as well as procuring authorities. 
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o Energy efficient design will be a design requirement and will be managed through 
design review, monitoring during construction and testing by appropriate completion 
tests prior to handover. 

o Malicious damage will be a public sector risk although the service provider will still 
provide the reactive maintenance to rectify malicious damage, subject to 
reimbursement of costs. The Authority will be best placed to manage this risk given 
that it will, as standard, be retaining responsibility for security and portering/janitorial 
services at the facilities and so any attempt to transfer this risk to the private sector 
is unlikely to represent value for money. 

o Internal decoration, window cleaning (and floor coverings) and Authority equipment 
are excluded from the maintenance service.  The Authority will have minimum 
periodic maintenance obligations for these items.  The service also excludes PAT 
testing of the Authority’s electrical equipment. 

o Variations are regulated by a version of the Change Protocol developed for the BSF 
programme in England.  The SFT intends to use experience from projects to 
produce a standard catalogue for Low Value Changes that it will provide as 
supplementary guidance in due course. The Change Protocol includes an option 
that allows the Authority to carry our certain very minor classes of changes for itself. 

o Additional drafting is provided in Appendix 2 of this Guide to deal with issues that 
are commonly encountered on individual projects, such as planning challenge or 
unforeseeable asbestos, and should be used where these are relevant to particular 
projects.  Appendix 2 also contains alternative drafting to deal with sector and/or 
Authority specific matters.  

SFT Contact 
 
Should you have any questions on a standard Project Agreement please contact the SFT team 
assisting with your specific project (http://www.scottishfuturestrust.org.uk).  
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For ease of future contract management, SFT does not expect to see the Standard Project 
Agreements amended to any individual law firm’s house style.  Clause and paragraph numbering 
should be preserved through the use of lettered additions and “not used” deletions.  Automatic 
numbering and hyperlinked cross references should be maintained.  

Footnotes still appear in those parts of the Schedules to the Standard Project Agreements that contain 
stand-alone contracts (e.g. Funders’ Direct Agreement).  These should be removed as appropriate 
before the document is issued for a specific project. 
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Chapter 3: hub projects 
 
The hub DBFM version of the Standard Project Agreement is appropriate for use by hubcos.  

Hub specific features 
 
The Authority’s contracting counter-party will be an SPV, a wholly owned subsidiary of the hubco for 
the relevant territory (referred to in the Standard Project Agreement as “Sub-hubco”).  The Authority 
(and other participants) will have the option, but no obligation, under the hubco Shareholders’ 
Agreement to invest in the subordinated debt of the SPV. 

Consistent with the Scottish Government’s requirement that equity returns on revenue funded projects 
must be fixed or capped, a mechanism has been provided (Clauses 36 and 45) under which profits 
earned by the SPV that would otherwise be paid to the equity investors (i.e. the holders of the SPV’s 
shares and subordinated debt) will be shared equally with the Authority once a minimum threshold 
level of equity return (as fixed in the template DBFM Project Agreement within the Territory Partnering 
Agreement) has been achieved. If profits are such that the equity return would exceed a second 
threshold were all the profits to be distributed to equity, all further profit distributions will be payable to 
the Authority.  The Authority’s shares of excess profits may either be paid to it in lump sums or be 
used to reduce the future service payments. 

Multi-occupier facilities 
 
Where there will be more than one user of the facilities, one Authority (from among the Participants) 
will be the lead Authority.  Only the lead Authority will normally enter into the Project Agreement with 
the SPV.    The lead Authority will in turn have appropriate back-to-back contractual arrangements with 
the other users. Authorities may wish to consider whether the SPV should be required to procure 
collateral warranties in favour of the other authorities as well as those in favour of the lead Authority.  

In most case it is likely that the facilities will be owned by the lead Authority.  However, in certain cases 
they will be owned by the SPV or held by it on a ground lease.  In that case the parties will also enter 
into a lease of the facilities and there will be no title warranty by the lead Authority. 

Any intention to move away from these positions should be agreed in advance with the hub 
Programme Delivery Office in SFT. 
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Chapter 4: NPD projects 
 

The NPD model version of the Standard Project Agreements is for use on revenue funded 
accommodation NPD projects. 

Key features 
 
The NPD model is defined by the broad core principles of: 

• enhanced stakeholder involvement in the management of projects; 

• no dividend bearing equity; and 

• capped private sector returns.  

Projects funded using NPD principles will pay a fixed return to the holders of the subordinated debt of 
the SPV.  All other distributions to equity (i.e. the holders of the shares and subordinated debt of the 
SPV) will be prohibited.  Surpluses arising after satisfying all precedent lines in the cash cascade, 
subject to any agreed prudent reserve, will either be payable to the Authority either in lump sums as 
they arise or used to reduce the future service payments. 

Other key features of the NPD model are: 

• Corporate structure: the Authority will contract with an SPV (referred to in the Standard 
Project Agreements as “Project Co”) which will be majority owned and controlled by the 
private sector investors.  The Authority will own a “golden share” in the SPV which gives it 
certain controls over the corporate, governance and management structures within the SPV.  
The SPV’s articles of association must incorporate the mandatory NPD articles, produced by 
the SFT, that enshrine the fundamental principles of the NPD model. 

• Public Interest Director: One of the SPV’s directors will be appointed by the SFT.  The 
Public Interest Director will bring an independent voice to the SPV’s board and ensures a 
greater degree of transparency and accountability.   

• Refinancing: Under the NPD model the Public Interest Director has the right to instigate a 
refinancing on the same basis as an Authority may instigate a refinancing under SoPC4 
guidance. 

Further detail on the NPD model is contained in the NPD Explanatory Note available from the SFT.  
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Chapter 5: NHS Bodies 
 
Being based on a previous Scottish Standard Health PPP Contract, use of the Standard Project 
Agreements by NHS bodies might be expected to require the least adaptation.  However, because the 
Standard Project Agreements have been developed in anticipation of a pipeline of mostly non-acute 
healthcare projects, modifications have been made to bring the general approach somewhat into line 
with arrangements previously used for local authority accommodation (particularly schools) projects.  
Where the facilities deliver acute healthcare and require to operate on a 24/7 basis, it may be 
appropriate to revert to some of the measures in the Scottish Standard Health PPP Contract (in 
particular the measurement of service performance by sessions rather than days and the 
commissioning arrangements around handover of the new facilities), and in this regard NHS bodies 
must liaise, and agree an approach with, SFT. 

Key changes 
 
In addition to the general changes in scope of services and risk transfer positions mentioned in 
Chapter 1, aspects of the Standard Project Agreements that are different from the former NHS 
standard document that NHS bodies will wish to note in particular are: 

• Performance measurement by days rather than sessions 

• No pre-completion and post-completion commissioning 

• Warning notice mechanism and termination triggers linked to deductions rather than service 
failure points 

• Malicious damage risk is retained by the public sector (see Clause 49A). 

Value Added Tax 
 
NHS bodies should consider their VAT status in relation to any input tax that they will incur in relation 
to a project, such as on the monthly service payments and utility supplies, and the application of 
section 41 of the VAT Act. 
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Chapter 6: Local authorities 

General  
 
Local authority specific drafting is required in relation to matters such as:  

• The Local Government Contracts Act 1997 (see Form 11 in Appendix 2) 

• Authority rights to assign (Clause 57 - see Form 10 in Appendix 2) 

• Authority Events of Default (Clause 39 - see Form 9 in Appendix 2)  

• Best Value (see Form 12 in Appendix 2) 

Schools 
 
Where the facilities are a school, provisions may be relevant to deal with matters such as:  

• Development constraints re adjacent operating school facilities(see Form 4 in Appendix 2) 

• School representative (see Form 1 in Appendix 2) 

• Dates for service commencement (see note to Clause 14.4 in Appendix 1) 

• Use of the facilities - additional hours, community use, third party use (see Form 6 in Appendix 
2) 

• Janitors (see note to Schedule Part 12 in Appendix 1) 

Pensions 
 
If employees are expected to transfer to a service provider and they are members of the LGPS, suitable 
alternative drafting is provided in Form 8 in Appendix 2. 
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Chapter 7: FE Colleges 

General 
 
FE College specific drafting is required in relation to matters such as:  

• Authority rights to assign (Clause 57 - see Form 10 in Appendix 2) 

• Authority Events of Default (Clause 39 - see Form 9 in Appendix 2) 

FE Colleges may also wish to consider provisions that are relevant to schools projects (see Chapter 
6). 
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Form 1 – School Representative 

#.1 The head teacher of [each] School or such other member of staff of a School as the head 
teacher may notify in advance to [Sub-hubco/Project Co] from time to time, shall undertake 
the role of a school representative (the “School Representative”), which School 
Representative shall provide a day to day contact with [Sub-hubco/Project Co] for the 
routine operation of this Agreement. 

#.2 Unless pursuant to a specific delegation under Clause #.3 or otherwise specifically provided 
for in terms of this Agreement, the School Representative shall have no power or authority 
to bind the Authority or vary the terms of this Agreement in any way and [Sub-hubco/Project 
Co] acknowledges that it shall not act on the instructions of or as a consequence of or 
otherwise rely upon any act or omission of a School Representative for the purposes of this 
Agreement unless under a specific delegation issued pursuant to Clause #.3 or otherwise 
specifically provided for in this Agreement. 

#.3 The Authority’s Representative may from time to time by notice to [Sub-hubco/Project Co] 
delegate any of his powers, duties or responsibilities under this Agreement to a School 
Representative, subject to such terms and conditions, and for such duration as may be 
specified by the Authority’s Representative. 
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Form 2 – Asbestos 
 
10.5 Subject to Clauses 10.6 to 10.13 below [Sub-hubco/Project Co] shall be responsible for and 

shall hold the Authority harmless from the removal of any Asbestos at the Site(s) and the 
Authority shall have no liability in respect of the removal of any Asbestos at the Site(s) other 
than as set out in Clauses 10.6 to 10.13. 

10.6 1Prior to the commencement of the Works at a Demolition Site, [Sub-hubco/Project Co] shall 
procure: 

[10.6.1 the appointment of an Asbestos Surveyor in accordance with Clause 10.7 and 
10.9; and] 

10.6.2 that the Asbestos Surveyor [appointed in accordance with Clause 10.7 and 10.9] 
carries out an Asbestos Survey and submits an Asbestos Survey Report in respect 
of the relevant Demolition Site.   

10.7 [[Sub-hubco/Project Co] shall seek competitive tenders from a minimum of [3] persons 
competent to carry out Asbestos Surveys on the basis that the successful tenderer shall 
provide: 

10.7.1 Asbestos Surveys in respect of all of the Demolition Sites; and 

10.7.2 for each Demolition Site, as soon as reasonably practicable after the relevant 
Asbestos Survey has been carried out, an Asbestos Survey Report in a format 
suitable for pricing by a Licensed Contractor tendering for the Asbestos Works.] 

10.8 [In parallel with the process referred to in Clause 10.7 above, [Sub-hubco/Project Co] shall 
procure competitive tenders from a minimum of [3] Licensed Contractors, based on the Type 
2 Asbestos Surveys and including a schedule of rates to assist in the pricing of the Asbestos 
Works.]  

10.9 [As soon as reasonably practicable following receipt of the tenders referred to in Clauses 
10.7 and 10.8, [Sub-hubco/Project Co] shall submit copies of such tenders to the Authority 
together with [Sub-hubco’s/Project Co’s] recommendation as to which tenders should be 
accepted.  Within 5 Business Days of having received copies of all of the tenders referred to 
in Clauses 10.7 and 10.8, the Authority shall notify [Sub-hubco/Project Co] which tenders to 
accept, provided that failing such notification [Sub-hubco/Project Co] shall be entitled to 
accept the tenders it had recommended to the Authority.] 

10.10 [Sub-hubco/Project Co] shall procure that a copy of each Asbestos Survey Report issued by 
the Asbestos Surveyor is submitted to the Authority within 7 Business Days of receipt of the 
same by the Building Contractor. 

 
1  The drafting assumes that the SPV has not appointed an Asbestos Surveyor and Licensed Contractor before financial close.  

On the basis that the Additional Asbestos is an Authority risk the drafting allows for the Authority to select the Asbestos 
Surveyor and Licensed Contractor (with an opportunity for Project Co to make its recommendations).  Compensation payable 
to the SPV in relation to the removal of Additional Asbestos will be calculated on the basis of the Licensed Contractor’s 
tender.  If an Asbestos Surveyor and Licensed Contractor are appointed before financial close the drafting in Clauses 10.6 to 
10.9 and 10.11 will need to be revised accordingly and the Licensed Contractor’s schedule of rates should be set out in the 
Schedule to the Project Agreement and used for calculating compensation payable to the SPV under Clauses 10.12 and 
10.13). 
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10.11 [Following the issue of each Asbestos Survey Report [Sub-hubco/Project Co] shall procure 
that [the Licensed Contractor appointed pursuant to Clause 10.9 provides a revised tender, 
clearly setting out its assumptions, resources analysis and all costs for carrying out the 
Asbestos Works at the relevant Demolition Site on the basis of the Asbestos Survey Report 
to enable robust and transparent verification of all allowances within the tender, and shall 
procure that] the Asbestos Works are completed by the Licensed Contractor in accordance 
with the requirements of Clause 6.2. 

10.12 To the extent that, only as a result of the nature and/or extent and/or location of the 
Additional Asbestos, the period of time taken to complete the Asbestos Works at a 
Demolition Site is longer than the relevant Asbestos Works Period (“Additional Asbestos 
Delay”), [Sub-hubco/Project Co] will be entitled to apply for relief from its obligations and/or 
compensation in accordance with Clause 30 (Delay Events)2 provided that compensation for 
any additional direct costs and associated expenditure incurred by [Sub-hubco/Project Co]  
for the removal and disposal of the Additional Asbestos shall be calculated on the basis of 
the schedule of rates set out in [the Licensed Contractor’s tender] [Part [ ] of the Schedule] 
and paid as provided for in Clause 10.13 below and Clause 30 (Delay Events) shall be 
construed accordingly. 

10.13 In respect of any additional direct costs and associated expenditure incurred by [Sub-
hubco/Project Co] as a result of the nature and/or extent and/or location of the Additional 
Asbestos at a Demolition Site (whether or not there has been an Additional Asbestos 
Delay): 

10.13.1 [Sub-hubco/Project Co] shall deliver to the Authority a VAT invoice for such 
additional direct costs and associated expenditure, calculated on the basis of the 
schedule of rates set out in [the Licensed Contractor’s tender] [Part [ ] of the 
Schedule], in each month in which they are incurred together with copies of the 
records maintained by the Building Contractor and the Licensed Contractor to 
show the amount of Additional Asbestos removed from the relevant Demolition 
Site and the associated expenditure during such month and such additional 
supporting information as the Authority may reasonably request; and 

10.13.2 the Authority shall pay to [Sub-hubco/Project Co] the amount of each such invoice 
(provided that it reflects the records and schedule of rates referred to in Clause 
10.13.1 above) within 20 Business Days of receipt of the same. 

10.14 Unless the exposure arises directly or indirectly as a result of any act or omission of [Sub-
hubco/Project Co] or any [Sub-hubco/Project Co] Party, the Authority accepts full 
responsibility (including any financial and other consequences which result (whether directly 
or indirectly) for death and personal injury in respect of exposure to Asbestos on the Site, 
where the exposure takes place prior to the date on which [Sub-hubco/Project Co] Is given 
possession f the Site for the purposes of carrying out the Works.  

Where Clauses 10.5 to 10.14 are used, the following definitions should be added to Schedule 
Part 1:  

 
“Additional Asbestos” means Asbestos discovered at a Demolition 

Site to the extent only that it differs in nature 

 
2 Add Additional Asbestos Delay to the list of Delay Events in Clause 29.3 and Compensation Events in Clause 29.10. 
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and/or extent and/or location from the Asbestos 
identified in the relevant Management Survey 

“Asbestos” has the meaning given to it in the Control of 
Asbestos Regulations 2006 

“Asbestos Survey” means a Refurbishment/Demolition Survey as 
described in Guidance Note HSG264 
(Asbestos: The Survey Guide) published by the 
Health & Safety Executive 

“Asbestos Survey Report” means a detailed report prepared by the 
Asbestos Surveyor on the results of an 
Asbestos Survey, which report shall include the 
Asbestos Surveyor’s detailed recommendations 
as to the nature and scope of the Asbestos 
Works required at the relevant Demolition Site 

“Asbestos Surveyor” means [a licensed asbestos surveyor appointed 
in accordance with Clauses 10.7 and 10.9] 

“Asbestos Works” means, in relation to a Demolition Site, the 
removal and disposal of all Asbestos 

“Asbestos Works Period” means, in relation to a Demolition Site, the 
period of time programmed for the carrying out 
of Asbestos Works as identified in [ ] of the 
Schedule 

“Demolition Site” means [ ] 

“Management Survey” means, in relation to a Demolition Site, the 
relevant survey contained [ ] 
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Form 3 – Planning Challenge 
11.3 Either party shall, on becoming aware of a Planning Challenge, notify the other party and 

the parties shall consult and generally co-operate with each other in good faith with a view to 
mitigating the effects of the Planning Challenge.  Such consultation shall include discussion 
as to the likelihood of the Planning Challenge being successfully defended, whether either 
party or both parties should take any action to seek to resist the Planning Challenge and/or 
whether an application for a new Planning Permission should be submitted (in which case 
Clause 11.8 shall apply).  Without prejudice to the foregoing generality, [Sub-hubco/Project 
Co] shall, within 10 Business Days of receipt of a written request, provide the Authority with 
an estimate of: 

11.3.1 the costs and liabilities and other consequences that [Sub-hubco/Project Co] 
considers are likely to arise if the Works are suspended and recommenced 
following determination of the Planning Challenge; and/or 

11.3.2 the costs that [Sub-hubco/Project Co] considers are likely to be incurred in respect 
of an application for a new Planning Permission. 

The Authority shall reimburse [Sub-hubco/Project Co] for any costs reasonably and properly 
incurred by it in complying with this Clause 11.3 (including taking such action as the 
Authority may direct it to take to seek to resist the Planning Challenge) within 20 Business 
Days of receipt of a valid invoice therefor.  The Authority shall be entitled, at any time, to 
request a breakdown of costs incurred and/or an estimate of costs likely to be incurred by 
[Sub-hubco/Project Co] in complying with this Clause 11.3. 

11.4 The parties shall each: 

11.4.1 provide to the Relevant Authority all relevant evidence and information that is 
available to [Sub-hubco/Project Co] and/or the Authority and that may be lawfully 
disclosed to the Relevant Authority and employed by it in the effective defence of 
the Planning Challenge; and 

11.4.2 co-operate with the Relevant Authority in the provision of witnesses in the defence 
of the Planning Challenge. 

11.5 [Sub-hubco/Project Co] shall continue to discharge its obligations under this Agreement 
save to the extent that: 

11.5.1 [Sub-hubco/Project Co], as a consequence of the Planning Challenge, is 
prevented by Law or any interim order of a Relevant Authority from progressing 
the Works (which shall include an Adverse Planning Decision); and/or 

11.5.2 [Sub-hubco/Project Co] is instructed by the Authority pursuant to Clause 11.7 to 
suspend the carrying out of the Works. 
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11.6 To the extent that [Sub-hubco/Project Co] is prevented from progressing the Works as a 
consequence of an event listed in Clause 11.5, such event shall be deemed to be a Delay 
Event and a Compensation Event.3 

11.7 Without prejudice to Clause 29.10, the Authority shall be entitled at any time following a 
Planning Challenge to instruct [Sub-hubco/Project Co], in writing, to suspend the carrying 
out of any of the Works to which the relevant Planning Approval relates.  Such instruction 
shall cease to have effect upon a Planning Challenge Dismissal being notified by the 
Authority to [Sub-hubco/Project Co]. 

11.8 The Authority shall be entitled at any time following a Planning Challenge to instruct [Sub-
hubco/Project Co] to apply for a new Planning Permission for the Works and the Authority 
may, without prejudice to Clause 11.9, issue an Authority Change Notice varying this 
Agreement, the Authority’s Construction Requirements and the Service Level Specification if 
and to the extent necessary to allow [Sub-hubco/Project Co] to proceed with the Works in 
accordance with the requirements of the new Planning Permission.   

11.9 In the event that a Planning Challenge results in an Adverse Planning Decision, the 
Authority shall as soon as reasonably practicable either: 

11.9.1 serve a notice under Clause 42.1 requiring termination of this Agreement; or 

[11.9.1    issue an Authority Change Notice removing the affected Facilities from the scope 
of this Agreement and varying the Authority’s Construction Requirements to 
remove those requirements relating to the affected Facilities to which the Adverse 
Planning Decision relates; or]4 

11.9.2 issue an Authority Change Notice instructing [Sub-hubco/Project Co] to proceed 
with an application for a new Planning Permission [in respect of the Facilities 
affected] and (if and to the extent necessary) varying the Authority’s Construction 
Requirements and/or [Sub-hubco’s/Project Co’s] Proposals in a manner that 
satisfies the grounds on which the Planning Challenge was successful; or 

11.9.3 issue an Authority Change Notice varying this Agreement, the Authority’s 
Construction Requirements and Service Level Specification if and to the extent 
necessary to allow [Sub-hubco/Project Co] to proceed with the Works in 
accordance with the requirements of a new Planning Permission obtained prior to 
the Adverse Planning Decision as referred to in Clause 11.8 above. 

11.10 If a new Planning Permission is obtained pursuant to an instruction issued under Clause 
11.9.2 the Authority shall issue an Authority Change Notice varying this Agreement, the 
Authority’s Construction Requirements and the Service Level Specification if and to the 
extent necessary to allow [Sub-hubco/Project Co] to proceed with the Works in accordance 
with the requirements of the new Planning Permission.   

11.11 The Authority shall not be entitled to withdraw an Authority Change Notice issued under 
Clause 11.8, Clause 11.9 or Clause 11.10. 

 
3  Add “the occurrence of circumstances deemed to be a Delay Event pursuant to Clause 11.6” to the list of Delay Events in 
Clause 29.3 and  “the occurrence of circumstances deemed to be a Compensation Event pursuant to Clause 11.6” to the list of 
Compensation Events in Clause 29.10 
4  Alternative Clause 11.9.1 drafting for multi-site projects  
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Where Clauses 11.3 to 11.11 are used, the following definitions should be added to Schedule 
Part 1: 
 
“Adverse Planning Decision” means a decision by a Relevant Authority 

pursuant to which the Planning Approval is 
amended, revoked, quashed or otherwise 
rendered ineffective 
 

“Planning Challenge” means, in respect of the Planning Approval, 
the occurrence of either of the following 
within three months of the date of the grant 
of the Planning Approval: 
 
(a) an application for judicial review 

under Chapter 58 of the Rules of the 
Court of Session (or any statutory 
challenge or appeal which proceeds 
on principles similar to judicial 
review); or 

(b) a statutory challenge under section 
239 of the Town and Country 
Planning (Scotland) Act 1997 

in either case (i) other than by [Sub-
hubco/Project Co] or any [Sub-hubco/Project 
Co] Party and (ii) on grounds other than 
[Sub-hubco’s/Project Co’s] or a [Sub-
hubco/Project Co] Party’s failure to comply 
with statutory procedure and other than the 
commission of an unlawful act or acts by 
[Sub-hubco/Project Co] or a [Sub-
hubco/Project Co]  Party; 

“Planning Challenge 
Dismissal” 

means, in relation to a Planning Challenge: 

(a) a decision by a Relevant Authority 
pursuant to which the Planning 
Challenge is dismissed or 
otherwise rejected and in respect 
of which any rights of appeal have 
expired, been rejected or 
otherwise lost; or 

(b) the withdrawal of that Planning 
Challenge  
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Form 4 – Unavailability of Existing Facilities 
13.7 Unavailability of Existing Facilities 

If any area of the Existing Facilities (in the reasonable opinion of the Authority) cannot continue to be 
used for the provision of the [Authority/Community] Services prior to the Actual Completion Date 
[Phase Actual Completion Date] through a failure by [Sub-hubco/Project Co]  to carry out the Works in 
accordance with Clause 12 (The Design, Construction and Commissioning Process) and Clause 14 
(Programme), then at the option of the Authority, [Sub-hubco/Project Co] shall either: 

13.7.1     reimburse to the Authority the proper costs reasonably incurred by the Authority in providing 
alternative accommodation and associated arrangements; or 

13.7.2 provide at [Sub-hubco’s/Project Co’s] expense, equivalent alternative accommodation in a 
location with the town boundaries of where the Existing Facilities are situated and provide 
such additional or alternative ancillary services as may be required to enable that 
accommodation to be used for the provision of the [Authority/Community] Services. 



    
 
 

 

  

       Page 59 of 92 

Form 5 – Community Benefits 
COMMUNITY BENEFITS 

1. Project Co shall comply with the Authority’s Community Benefits Requirements set out in [   ] 
in accordance with Project Co’s Community Benefits Method Statements set out in [   ]. 

2. If, in relation to the Works, Project Co does not: 

2.1 [insert target] 

 then Project Co shall pay to the Authority the sum of [insert amount] (indexed); 

2.2  [insert target] 

 then Project Co shall pay to the Authority the sum of [insert amount] (indexed); 

2.3  [insert target] 

 then Project Co shall pay to the Authority the sum of [insert amount] (indexed); 

2.4  provide the [quarterly / annual] information in accordance with [ ]  

then on the occurrence of each such failure Project Co shall pay to the Authority 
the sum of [insert amount] (indexed); 

provided that in each case the Authority has first served notice on Project Co notifying it of 
its non-compliance and Project Co has failed to rectify such non-compliance within [twenty] 
Business Days of such notice. 

3. The Authority’s sole and exclusive remedy in respect of a breach of Clause [2] above shall 
be the payments provided for in Clause [2] [and Project Co’s maximum liability in this 
respect shall be [insert amount] (indexed)]. 

4. If, in relation to the Services, Project Co does not: 

4.1  [insert target] 

 then Project Co shall pay to the Authority the sum of [insert amount] (indexed); 

4.2  [insert target] 

 then Project Co shall pay to the Authority the sum of [insert amount] (indexed); 

4.3  [insert target] 

 then Project Co shall pay to the Authority the sum of [insert amount] (indexed); 

4.4  provide the [quarterly / annual] information in accordance with [ ]  

then on the occurrence of each such failure Project Co shall pay to the Authority 
the sum of [insert amount] (indexed); 
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provided that in each case the Authority has first served notice on Project Co notifying it of 
its non-compliance and Project Co has failed to rectify such non-compliance within [twenty] 
Business Days of such notice. 

5. The Authority’s sole and exclusive remedy in respect of a breach of Clause [4] shall be the 
payments provided for in Clause [4] [and Project Co’s maximum liability in this respect shall 
be [insert amount] (indexed)]. 

6. All payments due by Project Co to the Authority under this Clause shall be payable within [ ] 
Business Days of written demand. 

 
Where this drafting is used, the following definitions should be added to Schedule Part 1: 
 
“Authority’s Community Benefits 
Requirements”  

means those requirements set out in [   ]; 

“Project Co’s Community Benefits 
Method Statements” 

means those method statements set out in [   ]; 
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Form 6 – Use of the Facilities 
Priority 

22.7 The Facilities must be made available for use in the following order of priority: 

22.7.1 the provision by the Authority of [Authority/Community] Services during the School 
Day; and 

22.7.2 Community Use. 

22.8 Subject to Clauses 22.9 and 22.12, the Authority is entitled to use the Facilities during Core 
Times to the extent defined therein and during Additional Hours pursuant to Clause 22.13. 

22.9 The Authority must notify [Sub-hubco/Project Co] of any planned periods of Community Use 
and the [Functional Area] required for such use not less than [one month before the 
commencement of each term]. 

Notification of terms 

22.10 The terms for [first] Academic Year are [     ]. 

22.11  No later than [31st December] in each year the Authority must notify [Sub-hubco/Project Co] 
of the dates for terms (including any half-term holidays) in the period [1st August] to [31st 
July] following that notice. 

22.12 Without prejudice to Clause 22.13, in the event that the Authority wishes either:  

24A.6.1 terms to have an aggregate yearly duration in excess of the number of School 
Days detailed in the Academic Year, or   

24A.6.2 to make a change to Core Times  

it must propose a change to the Service Level Specification in accordance with Schedule 
Part 16 (Change Protocol).  The Authority is entitled, without proposing a change to the 
Services Specification in accordance with Schedule Part 16 (Change Protocol), to make de 
minimis changes to the Core Times provided the total number of hours falling within Core 
Times remains the same, unless [Sub-hubco/Project Co] can demonstrate to the Authority 
that such change will not have a de minimis impact on the cost of and/or the delivery of the 
Services. 

Additional Hours 

22.13 Subject to the Authority giving [Sub-hubco/Project Co] reasonable prior notice, having 
regard to the nature and extent of the use required, the Authority may require that:  

22.13.1 any Functional Area be used by the Authority or for Community Use outside Core 
Times; or 

 



    
 
 

 

  

       Page 62 of 92 

22.13.2 any Functional Area in excess of the Functional Areas detailed in the definition of 
Core Times be used by the Authority or for Community Use during Core Times. 

The Authority must reimburse [Sub-hubco/Project Co]  for any additional costs and 
expenses (including overhead, administration costs and profit incurred by [Sub-
hubco/Project Co]  and  any Service Provider, which all taken together must not exceed [•%] 
of the direct costs of providing the Services), reasonably, properly and demonstrably 
incurred by [Sub-hubco/Project Co]  as a result of the use by the Authority or the Community 
Use of that Functional Area, the additional use of which has been requested by the Authority 
in terms of this Clause 22.13.5  

Where this drafting is used, the following definitions should be added to Schedule Part 1: 
 
“Academic Year”  means the period from the first day of the Authority’s 

school year until the last day of the Authority’s school 
year (excluding holiday periods) (as published from 
time to time prior to the commencement of each 
Academic Year), [such year to be divided into three 
terms each containing a half-term holiday, and in any 
event] such period not to include more than [200]6 
School Days; 

“Additional Hours” means times when a Functional Area is being used 
pursuant to a request by the Authority pursuant to 
Clause [22.13] 

“Community Use”  means use of the Facilities by or at the invitation of the 
Authority outside School Hours by the Authority or an 
Authority Party; 

“School Day” means each day that the Authority requires the use of 
the Facilities for the delivery of Authority Services in 
any Academic Year;  

“School Hours” means [     ] each School Day; 

 
5  Authority to consider the relevance of this Clause in the context of the level of service being provided by [Sub-hubco/Project 

Co] and the direct costs (if any) that [Sub-hubco/Project Co] will incur as a result of a request for Additional Hours. 
6 An Authority should verify the number of School Days against their curriculum requirements. 
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Form 7 – TUPE and Employment Matters (No Staff Transfers 
No Employee Transfer 

25.1     The Authority and [Sub-hubco/Project Co]  agree that there are no individuals presently 
employed by the Authority [or any other sub-contractor of the Authority]7 whose contracts of 
employment will, by virtue of the transfer to [Sub-hubco/Project Co]  of responsibility for 
provision of (or procuring the provision by Service Providers of) any of the Services in 
accordance with this Agreement and in accordance with the Transfer Regulations, have 
effect after the date or dates of such transfer as agreed by the parties (each a "Relevant 
Service Transfer Date") (or at any other time) as if originally made between those persons 
and the relevant Service Provider.   

25.2 If it is subsequently agreed or determined that there are persons presently employed by the 
Authority [or any other sub-contractor of the Authority]8 whose contracts of employment do 
have effect after the Relevant Service Transfer Date as if originally made between those 
persons and the relevant Service Provider ("Transferring Staff") then: 

25.2.1      the Authority shall within ten (10) Business Days of the date on which it was so 
agreed or determined have the opportunity to offer or procure the offer of a 
position as an employee of the Authority to some or all of the Transferring Staff; 

25.2.2 [Sub-hubco/Project Co] shall procure that no person to whom the Authority has 
offered a position in accordance with Clause 25.2.1 shall be dismissed by reason 
of redundancy until the period9 for acceptance of such offer has expired and the 
person in question has not accepted such offer; and 

25.2.3 subject to Clauses 25.2.1 and 25.2.2, [Sub-hubco/Project Co]  or any Service 
Provider shall be entitled to dismiss any or all of the Transferring Staff by reason of 
redundancy provided that [Sub-hubco/Project Co]  shall use and shall procure that 
any Service Provider shall carry out in the required manner any obligation to 
consult with the Transferring Staff or any of them, or their respective 
representatives, and shall use all reasonable endeavours to mitigate the amount of 
any costs payable in respect of the Transferring Staff or their dismissal. 

The Authority shall indemnify [Sub-hubco/Project Co] against any costs referred to in Clause 
25.2.3 reasonably incurred by [Sub-hubco/Project Co] (or by a relevant Service Provider and 
for which [Sub-hubco/Project Co] is responsible) and shall reimburse any costs reasonably 
and properly incurred by [Sub-hubco/Project Co] or the Service Provider in employing any 
Transferring Staff prior to the expiry of the period referred to in Clause 25.2.2. 

 

7  Applicable where the Authority is a local authority. 

8  Applicable where the Authority is a local authority. 

9 Time period to be agreed on a project by project basis. 
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Compliance with Legislation and Authority Policies 

25.3   [Sub-hubco/Project Co]  shall comply and shall procure that each Service Provider and all 
persons employed or engaged by a Service Provider in connection with the provision of any 
Service shall comply at all times with the Law on health and safety at work and on anti-
discrimination and equal opportunities. 

25.4   [Sub-hubco/Project Co] shall procure that each Service Provider takes all reasonable steps 
to procure that all persons including any employed or engaged by a Service Provider in 
connection with the provision of any Service shall, so far as applicable, comply with the 
Authority Policies as regards health and safety at work (including the Authority Policy 
regarding smoking) and with those relating to anti-discrimination and equal opportunities 
(including those relating to harassment).  [Sub-hubco/Project Co] also shall take and shall 
procure that every Service Provider shall take all such steps as the Authority may 
reasonably require, which shall include co-operation with action proposed or taken by the 
Authority, to ensure that the Authority complies with its duty under Section 3(1) Health and 
Safety at Work Act 1974 regarding the conduct of the undertaking of the Authority. 

[Sub-hubco/Project Co]  Indemnities 

25.5    [Sub-hubco/Project Co] shall indemnify and keep indemnified in full the Authority and, at the 
Authority's request, each and every service provider who has or shall provide any service 
equivalent to any of the Services against: 

25.5.1 claims in respect of all emoluments and all other contractual or statutory payments 
unpaid by [Sub-hubco/Project Co]  or a Service Provider to any person entitled to 
such payments from [Sub-hubco/Project Co] or a Service Provider who is or has 
been employed or engaged by Project Co or any Service Provider on or after the 
Relevant Service Transfer Date but prior to the date of expiry or termination of this 
Agreement, and all income tax and pension and national insurance contributions 
payable thereon; and 

25.5.2 insofar as Clause 25.5.1 does not apply, all Direct Losses incurred by the Authority 
as a result of any claim against the Authority in respect of any liability to any 
person who is or has been employed or engaged (whether as a consequence of 
the Transfer Regulations or of the provisions of this Clause 25) by [Sub-
hubco/Project Co] or any Service Provider in connection with the provision of any 
of the Services, where such claim arises as a result of any act or omission of [Sub-
hubco/Project Co] or the Service Provider occurring after the Relevant Service 
Transfer Date and before the expiry or termination of this Agreement; 

BUT the indemnities in Clauses 25.5.1 and 25.5.2 shall not apply to the extent that the claim 
arises from a wrongful act or omission of the Authority or is in respect of sums for which the 
Authority is liable pursuant to Clause 25.2. 

25.6   Clause 49.3 (Conduct of Claims) of this Agreement shall apply where any claim is made in  
respect of the indemnities given by [Sub-hubco/Project Co] under Clause 25.5 (Project Co 
Indemnities). 

Position on expiry or earlier termination of this Agreement 

25.7   On the expiry or earlier termination of this Agreement, the Authority and [Sub-hubco/Project 
Co] agree that it is their intention that the Transfer Regulations shall apply in respect of the 
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provision thereafter of any service equivalent to a Service but the position shall be 
determined in accordance with the Law at the date of expiry or termination as the case may 
be and this Clause is without prejudice to such determination. 

25.8   [Sub-hubco/Project Co] shall not and shall procure that no Service Provider shall make any 
material change to the terms and conditions of employment of any person employed in the 
provision of any Service, transfer any person employed in the provision of any Service to 
another part of its business, or materially increase or decrease the number of such persons: 

25.8.1 within the period of twelve months immediately preceding the expiry of this 
Agreement, or 

25.8.2 within the period of twelve months before the termination of this Agreement or, if 
shorter, during the period of notice of termination  

without the Authority's consent (which shall not be unreasonably withheld), except if such 
change is required by Law. 

25.9 If the Transfer Regulations do not apply on the expiry or earlier termination of this 
Agreement, the Authority shall ensure that each new provider of a service equivalent to a 
Service on or after the expiry or earlier termination of this Agreement (including the 
Authority) shall offer employment to the persons employed by [Sub-hubco/Project Co] or a 
Service Provider in the provision of the Service immediately before the expiry or earlier 
termination of this Agreement and shall indemnify [Sub-hubco/Project Co] or a Service 
Provider for Direct Losses any of them may suffer or incur as a result of its failure to do so, 
and for any costs, claims or liabilities for redundancy payments (whether statutory or 
contractual). 

25.10 If an offer of employment is made in accordance with Clause 25.9 the employment shall be 
on the same terms and conditions as applied immediately before the expiry or earlier 
termination of this Agreement including full continuity of employment, except that the 
Authority or other new service provider may at its absolute discretion not offer such terms 
and conditions if there has been any change to the terms and conditions of the persons 
concerned in breach of Clause 25.8. 
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Form 8 – LGPS Pension Provisions 
[Sub-hubco/Project Co] to become an Admission Body 

Where [Sub-hubco/Project Co] (or any relevant Service Provider) employs any Pensionable Authority 
Employees from a Relevant Service Transfer Date it shall offer those Pensionable Authority 
Employees membership of the LGPS, and [Sub-hubco/Project Co]shall procure that it (and/or any 
relevant Service Provider) shall become an Admission Body. [Sub-hubco/Project Co] shall before the 
Relevant Service Transfer Date execute (and procure that any relevant Service Provider executes) an 
Admission Agreement which will have effect from and including the Relevant Service Transfer Date. 

Liability for underfunding prior to Relevant Service Transfer Date 

26.2 Where [Sub-hubco/Project Co] (and/or any relevant Service Provider) becomes an 
Admission Body, the parties agree that: 

26.2.1 [Sub-hubco/Project Co] (and/or any relevant Service Provider) shall not be 
responsible for any underfunding in the LGPS which relates to (and is calculated 
by reference to) service of any Pensionable Authority Employee prior to a 
Relevant Service Transfer Date; 

26.2.2 subject to the provisions of Clause 26.2.3 and Clause 26.2.4 below, [Sub-
hubco/Project Co] (and/or any relevant Service Provider) shall pay to the 
Administering Authority, for the credit of the LGPS, the Actual Contribution 
Amount; 

26.2.3 in the event that the Actual Contribution Amount is greater than the Fixed Amount, 
liability for the Actual Contribution Amount shall be apportioned as follows:- 

26.2.4  

(a) [Sub-hubco/Project Co] (and/or any relevant Service Provider) shall be 
liable for the Fixed Amount; and 

(b) the Authority shall be liable for the difference between the Actual 
Contribution Amount and the Fixed Amount. 

26.2.5 in the event that the Actual Contribution Amount is less than the Fixed Amount, 
[Sub-hubco/Project Co] shall pay to the Authority the difference between the Fixed 
Amount and the Actual Contribution Amount; 

26.2.6 the Authority shall indemnify [Sub-hubco/Project Co] (and/or any relevant Service 
Provider) from and against any costs, charges, and losses suffered by it or them 
which arise under Clause 26.2.3(b); and 

26.2.7 Project Co shall indemnify the Authority from and against any costs, charges and 
losses suffered by the Authority which arise under Clause 26.2.4. 
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Admission Agreement 

26.3 The Authority shall before the Relevant Service Transfer Date execute each of the 
Admission Agreements referred to in Clause 26.1 ([Sub-hubco/Project Co] to become an 
Admission Body) [and shall use reasonable endeavours to ensure that the Administering 
Authority executes each such Admission Agreement before the Relevant Service Transfer 
Date10]. 

Indemnity for a breach of the Admission Agreement 

26.4 [Sub-hubco/Project Co] hereby indemnifies the Authority and/or any future Service Provider 
and, in each case, their sub-contractors on demand from and against all Direct Losses 
suffered or incurred by it or them which arise from any breach by [Sub-hubco/Project Co] (or 
any relevant Service Provider) of the terms of the Admission Agreement to the extent that 
such liability arises before or as a result of the termination (howsoever caused), suspension 
or expiry of this Agreement. 

Indemnity or bond 

26.5 [Sub-hubco/Project Co] shall procure that it (and any relevant Service Provider) shall as 
soon as reasonably practicable obtain the indemnity or bond required in accordance with the 
Admission Agreement.11 

Right of Set Off 

26.6 The Authority shall have a right to set off against any payments due to [Sub-hubco/Project 
Co]under this Agreement an amount equal to any overdue employer and employee 
contributions and other payments (and interest payable under the LGPS (Administration) 
Regulations) due from [Sub-hubco/Project Co] (or from any relevant Service Provider (as 
applicable)) under the Admission Agreement.12 

Liabilities of the Parties and Payments relating to Pensions 

26.7 The following provisions shall apply in relation to liability and payments as between the 
parties in relation to the provisions of this Clause 26 (Pension Matters): 

26.7.1 immediately on a liability to contribute under a rates and adjustments certificate 
under Regulations 32 or 34 of the LGPS (Administration) Regulations arising on 
[Sub-hubco/Project Co] (and/or any relevant Service Provider), [Sub-hubco/Project 
Co] (and/or any relevant Service Provider) shall notify the Authority in writing of the 
Actual Contribution Amount set out in that rates and adjustments certificate and 
either: (i) the amount (if any) by which the Actual Contribution Amount exceeds the 
Fixed Amount (the "Authority Top-up Amount"); or (ii) the amount (if any) by 
which the Actual Contribution Amount is less than the Fixed Amount (the "[Sub-
hubco/Project Co] Top-up Amount"); and 

 
10 The Authority may also be the Administering Authority. 
11 Under Regulation 5(5)(a) of the LGPS (Administration) Regulations, the Local Authority (in the majority of cases) must carry 

out an assessment, taking account of actuarial advice, of the level of financial risk arising on premature termination of the 
provision of the service or assets by reason of the insolvency, winding up or liquidation of the transferee admission body and 
that where the level of risk identified by the assessment is such as to require it, the  transferee admission body must provide 
an indemnity or bond to meet the level of risk identified. 

12 This clause seeks to mirror the right of set off which must be included in the Admission Agreement under regulation 5(7) of 
the LGPS (Administration) Regulations. 
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26.7.2 following such written notification to the Authority by [Sub-hubco/Project Co] 
pursuant to Clause 26.7.1 above, the Annual Service Payments shall be adjusted 
by operation of Clause 34.2.1(c) to reflect the Authority Top-up Amount or the 
[Sub-hubco/Project Co]Top-up Amount. 

Debt arising as a result of cessation of participation in the LGPS 

26.8 Where an Admission Agreement is terminated or otherwise ceases to have effect and [Sub-
hubco/Project Co] (and/or any relevant Service Provider) is required to pay an additional 
contribution to the LGPS pursuant to a rates and adjustments certificate issued under 
Regulation 34 of the LGPS (Administration) Regulations or otherwise (the "Exit 
Contribution"), [Sub-hubco/Project Co] (and/or any relevant Service Provider) shall pass 
the account or invoice in relation to the Exit Contribution to the Authority within 20 Business 
Days of receipt of such account or invoice. The Authority shall be responsible for paying an 
amount equal to the Exit Contribution to the Administering Authority for immediate credit to 
the LGPS. 

26.9 [Sub-hubco/Project Co] (and/or any relevant Service Provider) shall be responsible for any 
part of any Exit Contribution arising on termination of the Admission Agreement which 
relates to any unpaid contributions due under the Admission Agreement up to the date of 
termination of the Admission Agreement in so far as those unpaid contributions related  to 
any amount payable under Clause 26.2.3(a). 

Project Co ceases to be an Admission Body 

26.10 If [Sub-hubco/Project Co]and/or any relevant Service Provider employs any Pensionable 
Authority Employees from a Relevant Service Transfer Date and: 

26.10.1 the Authority, [Sub-hubco/Project Co]and/or any relevant Service Provider are all 
of the opinion that it is not possible to operate the provisions of Clause 26.1 ([Sub-
hubco/Project Co]to become an Admission Body) to Clause 26.9 inclusive; or 

26.10.2 for any reason after the Relevant Service Transfer Date [Sub-hubco/Project 
Co]and/or any relevant Service Provider ceases to be an Admission Body other 
than on the date of termination or expiry of this Agreement or because it ceases to 
employ any Pensionable Authority Employees, 

then the provisions of Clauses 26.1 ([Sub-hubco/Project Co]to become an Admission Body) 
to 26.9 shall not apply (without prejudice to any rights of the Authority under those clauses) 
and the relevant provisions of Clause 26.11 (Membership of a Broadly Comparable Scheme 
for Pensionable Authority Employees) shall apply in respect of the Pensionable Authority 
Employees. 

Membership of a Broadly Comparable Scheme for Pensionable Authority Employees 

26.11 Where this Clause 26.11 (Membership of a Broadly Comparable Scheme for Pensionable 
Authority Employees) applies: 

26.11.1 Project Co shall procure that each Pensionable Authority Employee shall on the 
Relevant Service Transfer Date or the Cessation Date (as applicable) be offered 
membership of a pension scheme for future service operated by [Sub-
hubco/Project Co] (or the relevant Service Provider) which must be:  
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(a) established within three (3) months of the Relevant Service Transfer 
Date or the Cessation Date (as the case may be) and maintained until 
any payment to be made under Section 4 (LGPS Bulk Transfer Terms) of 
Schedule Part 24 (Employment and Pensions) is made; 

(b) reasonably acceptable to the Authority (such acceptance not to be 
unreasonably withheld or delayed); 

(c) a registered pension scheme for the purposes of Part 4 of the Finance 
Act 2004; 

(d) has in place a relevant contracting-out certificate in accordance with Part 
III of the Pension Schemes Act 1993; and 

(e) certified by the Government Actuary’s Department as broadly 
comparable to the LGPS, assessed following the principles set out in the 
Statement of Practice issued by the Government Actuary’s Department 
as current at the time. 

26.11.2  [Sub-hubco/Project Co] shall ensure that a certificate from the Government 
Actuary’s Department referred to in Clause 26.11.1(e) for the Broadly Comparable 
Scheme shall be delivered to the Authority on or before signature of this 
Agreement (or on or before the Cessation Date as applicable) and shall provide 
confirmation that the certificate(s) remain in force [three (3)] months before each 
Relevant Service Transfer Date or Cessation Date (as the case may be) in respect 
of each Pensionable Authority Employee who is to be offered membership of the 
pension scheme to which the certificate relates. 

GAD Certificate 

26.12 The Authority shall provide [Sub-hubco/Project Co]with such information as it (or any 
Service Provider) may reasonably require in relation to the LGPS to enable [Sub-
hubco/Project Co] (or any relevant Service Provider) to submit a proposal to the 
Government Actuary’s Department to assess the comparability of the Broadly Comparable 
Scheme.  The Authority may (at its option) provide such information directly to the 
Government Actuary’s Department.  [Sub-hubco/Project Co]shall (and it shall procure that 
any relevant Service Provider shall) provide such documentation as is required to enable the 
Government Actuary’s Department to consider the question of comparability including, but 
not necessarily limited to, the Trust Deed and Rules of the Broadly Comparable Scheme, 
the latest actuarial valuation report, the latest trustees’ report and accounts together with a 
statement giving details of the increases in pensions in payment and deferred pensions in 
each of the last ten years and details of any area where the trustees will operate discretion 
to improve benefits. 
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Liability for Costs 

26.13 All costs incurred in connection with the Admission Agreement and/or obtaining a certificate 
of broad comparability from the Government Actuary’s Department shall be borne by [Sub-
hubco/Project Co]. 

Bulk Transfers 

26.14 [Sub-hubco/Project Co] shall procure that each Broadly Comparable Scheme shall be able 
to accept bulk transfers from the LGPS.  [Sub-hubco/Project Co]shall comply with (and shall 
procure that each relevant Service Provider shall comply with) the provisions of Section 4 
(LGPS Bulk Transfer Terms) of Schedule Part 24 (Employment and Pensions) in respect of 
transfers from the LGPS following the Relevant Service Transfer Date and any subsequent 
bulk transfers on termination or expiry of this Agreement.  

[Sub-hubco/Project Co] Undertaking 

26.15 [Sub-hubco/Project Co] undertakes to the Authority (for the benefit of the Authority and for 
the Authority as agent and trustee for the benefit of the Pensionable Authority Employees) 
that it shall (and shall procure that any relevant Service Provider shall) procure that: 

26.15.1 the Pensionable Authority Employees shall by three (3) months before the 
Relevant Service Transfer Date or the Cessation Date (as the case may be) be 
offered membership of the Broadly Comparable Scheme with effect from and 
including the Relevant Service Transfer Date (or Cessation Date (as the case may 
be)); 

26.15.2 the Broadly Comparable Scheme shall provide benefits in respect of the 
Pensionable Authority Employees' periods of service on and after the Relevant 
Service Transfer Date (or Cessation Date (as the case may be)) which the 
Government Actuary's Department shall certify to be the same as, broadly 
comparable to, or better than the benefits which the Pensionable Authority 
Employees were entitled to under the LGPS at the Relevant Service Transfer Date 
(or the Cessation Date (as the case may be)); 

26.15.3 if the Broadly Comparable Scheme is terminated, a replacement pension scheme 
shall be provided with immediate effect for those Pensionable Authority 
Employees who are still employed by Project Co or a relevant Service Provider.  
The replacement scheme must comply with this Clause 26.15 ([Sub-hubco/Project 
Co] Undertaking) as if it were the Broadly Comparably Scheme; and 

26.15.4 where the Broadly Comparable Scheme has not been established by the Relevant 
Service Transfer Date (or Cessation Date (as the case may be)) the Pensionable 
Authority Employees shall be provided with benefits in respect of death-in-service 
which are no less favourable than the death-in-service benefits provided by the 
LGPS before the Relevant Service Transfer Date (or Cessation Date (as the case 
may be)).  Such benefits shall continue to be provided until death-in-service 
benefits are provided by the Broadly Comparable Scheme. 

Subsequent Transfers 

26.16 Where during the term of this Agreement the employment of any Pensionable Authority 
Employee is transferred on a second and/or subsequent occasion as a result of a change of 
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service provider, [Sub-hubco/Project Co]shall procure that each Pensionable Authority 
Employee who is a member of, or eligible for membership of, the outgoing employer's 
pension scheme shall be offered membership of a pension scheme operated by the new 
employer which, as a minimum: 

26.16.1 for future service offers the benefits which enabled the outgoing employer's 
pension scheme to be certified as being broadly comparable in accordance with 
the provisions of Clause 26.11 (Membership of Broadly Comparable Scheme for 
Pensionable Authority Employees); and 

26.16.2 must be able to accept bulk transfers from the outgoing employer's pension 
scheme (where the pension schemes are different) in respect of benefits which the 
Pensionable Authority Employee had accrued or been credited in the outgoing 
employer's pension scheme, 

and [Sub-hubco/Project Co] shall (and shall procure that any relevant Service Provider) shall 
consult with and inform those employees of the pension provisions relating to the transfer. 

The Authority shall have the right, but not the obligation, on any second or subsequent 
transfer, to request the Government Actuary’s Department to certify, in respect of any new 
employer's pension scheme, that the requirements of Clause 26.11.1(c) to 26.11.1(e) 
(inclusive) have been met.  [Sub-hubco/Project Co] shall procure that any new employer 
shall provide all such documentation as is required to enable the Government Actuary’s 
Department to make the necessary assessment. 

Pension issues on Expiry or Termination 

26.17  [Sub-hubco/Project Co] shall (and shall procure that any relevant Service Provider shall): 

26.17.1 maintain such documents and information as will be reasonably required to 
manage the pension aspects of any onward transfer of any person engaged or 
employed by [Sub-hubco/Project Co] (or any relevant Service Provider) in the 
provision of the Services on the expiry or termination of this Agreement (including 
without limitation identification of the Pensionable Authority Employees); 

26.17.2 provide to the Authority such documents and information mentioned in Clause 
26.17.1  which the Authority may reasonably request in advance of the expiry or 
termination of this Agreement; and 

26.17.3 fully co-operate (and procure that the trustees of the Broadly Comparably Scheme 
shall fully co-operate) with the reasonable requests of the Authority relating to any 
administrative tasks necessary to deal with the pension aspects of any onward 
transfer of any person engaged or employed by [Sub-hubco/Project Co] (or any 
relevant Service Provider) in the provision of the Services on the expiry or 
termination of this Agreement. 

Discretionary Benefits 

26.18 Where [Sub-hubco/Project Co] (or a relevant Service Provider) is an Admission Body, 
Project Co shall (and/or shall procure that any relevant Service Provider shall) award 
benefits (where permitted) to the Pensionable Authority Employees under the LGPS 
(Compensation) Regulations and/or the LGPS in circumstances where the Pensionable 
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Authority Employees would have received such benefits had they still been employed by the 
Authority. 

26.19 Where the award of benefits in Clause 26.18 is not permitted under the LGPS 
(Compensation) Regulations and/or the LGPS or where [Sub-hubco/Project Co] (and/or a 
relevant Service Provider) is not an Admission Body, [Sub-hubco/Project Co]shall (and/or 
shall procure that any relevant Service Provider shall) award benefits to the Pensionable 
Authority Employees which are no less favourable than the benefits the Pensionable 
Authority Employees would have received under the LGPS (Compensation) Regulations 
and/or the LGPS in circumstances where the Pensionable Authority Employees would have 
received such benefits had they still been employed by the Authority. 

26.20 Where under Clauses 26.18 and 26.19 such benefits are of a discretionary nature, they shall 
be awarded on the basis of the Authority's written policy in relation to such benefits at the 
time of the Relevant Service Transfer Date (which the Authority shall provide upon request).  
Where the payment of such benefits is not, for whatever reason, possible, [Sub-
hubco/Project Co]shall (and/or shall procure that any relevant Service Provider shall) 
compensate the Pensionable Authority Employees in a manner which is broadly comparable 
or equivalent in cash terms.13 

 
Where this alternative Clause 26 drafting is used, the following definitions should be added to 
Schedule Part 1: 
 
"Actual Contribution Amount"   means the contribution set out in a rates and 

adjustments certificate issued to [Sub-hubco/Project 
Co] (and/or any relevant Service Provider pursuant to 
either Regulation 32 or 34 of the LGPS 
(Administration) Regulations 
 

"Additional Costs" means an increase in any liability to contribute to the 
LGPS imposed on Project Co (or any relevant Service 
Provider) as a consequence of: 

(a) the exercise by [Sub-hubco/Project Co]of any 
discretion under the LGPS Regulations to 
permit any of the Pensionable Authority 
Employees to retire before such Pensionable 
Authority Employees' normal pension age (as 
defined in regulation 16 of the LGPS 
(Administration) Regulations); 

(b) any augmentation of benefits under the LGPS 
for any of the Eligible Employees; 

(c) any redundancy of any of the Pensionable 
Authority Employees which gives such 
employee the right to bring benefits into 
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payment under the LGPS in accordance with 
regulation 19 of the Local Government 
Pension Scheme (Benefits, Membership and 
Contributions) (Scotland) Regulations 2008; 

(d) any increases in the pay (as defined in the 
Local Government Pension Scheme (Benefits, 
Membership and Contributions) (Scotland) 
Regulations 2008) of Pensionable Authority 
Employees in excess of the rate of increases 
in pay assumed in the actuarial valuation 
prepared by the actuary in accordance with 
regulation 32 of the LGPS (Administration) 
Regulations immediately preceding such 
actual increases; 

(e) any benefits which come into payment 
pursuant to regulation 20 (ill-health) of the 
Local Government Pension Scheme (Benefits, 
Membership and Contributions) (Scotland) 
Regulations 2008; and 

(f) any waiver of the requirement for any of the 
Pensionable Authority Employees to 
contribute to the LGPS, 

provided always that should any of the events set out 
in the limbs (a) to (f) above be at the instigation of the 
Authority then that event shall not constitute an 
Additional Cost. 

"Adjustment Factor" means any increase or decrease in [Sub-
hubco’s/Project Co’s] (or any relevant Service 
Provider's) liability to contribute to the LGPS to a 
maximum increase or decrease over [  ]% of or below [ 
]% of Pensionable Authority Employees' pay (as 
defined in regulation 5 of the Local Government 
Pension Scheme (Benefits, Membership and 
Contributions) (Scotland) Regulations 2008 
 

"Administering Authority" means [  ] 
 

"Admission Agreement" means an admission agreement entered into in 
accordance with regulation 5 of the LGPS 
(Administration) Regulations by the Administering 
Authority and Project Co or any relevant Service 
Provider (as appropriate) and a template for which is 
set out at Schedule Part [ ] (Admission Agreement) 
 

"Admission Body" means a transferee admission body for the purposes 
of regulation 5 of the LGPS (Administration) 
Regulations] 
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"Broadly Comparable Scheme" means the pension scheme or schemes nominated by 
[Sub-hubco/Project Co] (or any relevant Service 
Provider) in accordance with paragraph Clause 26.11 
(Membership of a Broadly Comparable Scheme for 
Pensionable Authority Employees) 
 

"Fixed Amount"  means [  ]% of Pensionable Authority Employees' pay 
(as defined in regulation 5 of the Local Government 
Pension Scheme Benefits, Membership and 
Contributions) (Scotland) Regulations 2008 adjusted in 
accordance with the Adjustment Factor plus any 
Additional Costs 
 

"LGPS" means the Local Government Pension Scheme 
(Scotland) established pursuant to regulations made in 
exercise of powers under sections 7 and 12 and 
Schedule 3 of the Superannuation Act 1972 (as 
amended from time to time) 
 

"LGPS (Administration) Regulations means the Local Government Pension Scheme 
(Administration) (Scotland) Regulations 2008 
 

"LGPS (Compensation) Regulations means the Local Government (Discretionary Payments 
and Injury Benefits) (Scotland) Regulations 2008 
 

"LGPS Regulations" means the LGPS (Administration) Regulations, the 
LGPS (Compensation) Regulations and the Local 
Government Pension Scheme (Benefits, Membership 
and Contributions) (Scotland) Regulations 2008 
 

"Pensionable Authority Employee" means an Authority Employee who is a member of or 
is entitled to be a member of the LGPS on or 
immediately prior to the Relevant Service Transfer 
Date 
 
 

Where this alternative Clause 26 drafting is used, the following provisions should be added to 
Schedule Part 24: 
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SECTION 4 

LGPS BULK TRANSFER TERMS 

The provisions of this Section 4 (i) of Schedule Part 24 (i) shall apply in relation to each Employee 
Transfer during the term of this Agreement which affects Pensionable Authority Employees. In relation 
to each such Employee Transfer the provisions of this Section 4 (LGPS Bulk Transfer Terms) of 
Schedule Part 24 (Employment and Pensions) shall apply save that [Sub-hubco/Project Co] and the 
Authority (both acting reasonably) shall agree such amendments to the provisions of this Section 4 
(LGPS Bulk Transfer Terms) of Schedule Part 24 (Employment and Pensions) as are required to 
reflect the specifics of the transfer in terms of details of the Administering Authority’s Actuary, the 
Funds, the Due Date and Actuary’s Letter, the matters identified herein and any comments from the 
Administering Authority. 

Definitions 

In this Section 4 (LGPS Bulk Transfer Terms) of Schedule Part 24 (Employment and Pensions) the 
following expressions shall, unless the context otherwise requires, have the following meanings: 

"Actuary’s Letter" means, in respect of each Fund, the letter from the 
Administering Authority’s Actuary, stating the methods 
and assumptions to be used for the purposes of this 
Section 4 (LGPS Bulk Transfer Terms) of Schedule 
Part 24 (Employment and Pensions), a copy of which 
is set out as Appendix 1 (Actuary's Letter) to this 
Section 4 (LGPS Bulk Transfer Terms) of Schedule 
Part 24 (Employment and Pensions) 
 

"Administering Authority’s Actuary" means [name of actuary] of [name of firm], or another 
actuary appointed by the relevant Administering 
Authority for the purposes of this Section 4 (LGPS 
Bulk Transfer Terms) of Schedule Part 24 
(Employment and Pensions) 

"AVCs" means AVCs or SCAVCs as defined in the LGPS 
(Administration) Regulations 
 

"Due Date" means the date [   ] days after the last of the 
conditions in paragraph 3.6 has been satisfied 
 

"Employer" means [Sub-hubco/Project Co] and/or any relevant 
Service Provider who employs a Pensionable 
Authority Employee from the Relevant Service 
Transfer Date 
 

"Employer's Actuary" means [name of actuary] of [name of firm], or another 
actuary appointed by the Employer for the purposes of 
this Section 4 (LGPS Bulk Transfer Terms) of 
Schedule Part 24 (Employment and Pensions) 
 

"Fund" means the [     ] Fund within the LGPS 
 

"Transfer Amount" means the amount or amounts referred to in 
paragraph 3.1 
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"Transferring Member" means an Pensionable Authority Employee who 

agrees to a transfer of benefits being made for him or 
her from the relevant Fund to the Broadly Comparable 
Scheme under paragraph 2 
 

In this Section 4 (LGPS Bulk Transfer Terms) of Schedule Part 24 (Employment and Pensions) other 
defined terms shall, unless the context otherwise requires, have the meanings given to them in 
Schedule Part 1 (Definitions and Interpretation). 

 
1. The Broadly Comparable Scheme 

[Sub-hubco/Project Co] shall procure that the Employer shall invite each Pensionable 
Authority Employee who joins the Broadly Comparable Scheme in accordance with Clause 
26.11.1 to consent to a transfer of benefits being made for him from the relevant Fund to the 
Broadly Comparable Scheme. The Employer must issue this invitation no later than [one] 
month after the Relevant Service Transfer Date. The invitation must be in a form that is 
acceptable to the Authority and the Administering Authority (such acceptance not to be 
unreasonably withheld or delayed by the Authority) and that complies with any requirements 
of the LGPS (Administration) Regulations. Any Pensionable Authority Employee wishing to 
consent to a transfer of benefits must notify the Employer of this consent in writing no later 
than [three] months after the date of the invitation. The Employer shall provide the Authority 
and the Administering Authority with the names of the Transferring Members no later than 
[four] months after the Relevant Service Transfer Date.  

2. Transfer Payment from Fund 

2.1 In respect of the Pensionable Authority Employees, the Authority shall use 
reasonable endeavours to ensure that the relevant Administering Authority 
transfers from the Fund to the Broadly Comparable Scheme on the Due Date an 
amount in respect of the Employee Transferring Members' service in the Fund 
before the Relevant Service Transfer Date calculated in accordance with the 
Actuary’s Letter and Part 9 of the LGPS (Administration) Regulations. 

2.2  As soon as reasonably practicable following the Relevant Service Transfer Date, 
[Sub-hubco/Project Co] shall procure that the Employer shall promptly provide all 
data within its possession or under its control which the Administering Authority 
and the Administering Authority’s Actuary may require for the calculation of the 
Transfer Amount and shall warrant that this data is in all material respects true, 
complete and accurate.  

2.3 As soon as reasonably practicable following the Relevant Service Transfer Date, 
the Authority shall promptly provide all data within its possession or under its 
control which the Administering Authority and the Administering Authority’s 
Actuary may require for the calculation of the Transfer Amount In respect of its 
own Transferring Members, and shall warrant that this data is in all material 
respects true, complete and accurate. 

2.4 The Authority shall use its reasonable endeavours to procure that: 

2.4.1 as soon as reasonably practicable after the Administering Authority's 
Actuary has been provided with the necessary data and information, the 
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Administering Authority's Actuary shall calculate the Transfer Amount in 
respect of its own Transferring Members, in accordance with the 
Actuary’s Letter and the LGPS (Administration) Regulations; and 

2.1.2 within [one week] of completing this calculation, the Administering 
Authority’s Actuary shall notify the Employer's Actuary in writing of the 
particulars of the calculation and the data on which the calculation is 
based. 

The Employer's Actuary will then have [one month] (or such longer period as the 
parties may agree) from the date on which those particulars and data have been 
supplied to him in which to object in writing that the calculation is incorrect or not in 
accordance with the Actuary’s Letter. The calculation shall be final and binding on 
the parties if the Employer's Actuary raises no objection within this stated period. 

2.5 If the Employer’s Actuary objects in writing under paragraph 3.4 and the 
Administering Authority’s Actuary and the Employer’s Actuary cannot 
subsequently agree the Employee Transfer Amount within [one] month (or such 
longer period as shall be agreed between the parties) of the objection, then the 
amount shall be determined by an independent actuary to be nominated by the 
relevant Administering Authority and the Employer jointly or, if they cannot agree, 
by the President of the Faculty of Actuaries on application by either party. The 
independent actuary shall act as an expert and not as an arbitrator, and his 
decision shall be final and binding on the parties. The independent actuary’s costs 
shall be payable equally by the Administering Authority and the Employer. 

2.6 Payment to the Broadly Comparable Scheme of the Transfer Amount shall only be 
made on the following conditions: 

2.6.1 the Transfer Amount has been agreed or determined under paragraph 
3.4 or 3.5 and in accordance with the LGPS (Administration) 
Regulations; 

2.6.2 the Employer has complied with all its obligations under this Section 4 
(LGPS Bulk Transfer Terms) of Schedule Part 24 (Employment and 
Pensions); and 

2.6.3 the trustees of the Broadly Comparable Scheme have confirmed in 
writing that: 

(a) a payment should be made in accordance with the LGPS 
(Administration) Regulations and that they shall accept payment 
on the terms set out in paragraph 4;  

(b) they shall accept liability for each Transferring Member’s accrued 
contracted out rights under the Fund; and  

(c) they shall accept the Transfer Amount in full and final settlement of 
all claims against the Fund in respect of each Transferring 
Member. 

2.7 [The payment of the Transfer Amount shall be satisfied by the transfer of readily 
marketable stocks and shares of the relevant Fund as agreed by the relevant 



    
 
 

 

  

       Page 78 of 92 

Administering Authority and the trustees of the Broadly Comparable Scheme 
having a mid-market value on the day before the Due Date equal to the Transfer 
Amount. If the relevant Administering Authority and the trustees of the Broadly 
Comparable Scheme are not able to agree some or all of the particular assets to 
be transferred, or the mid-market value of any such assets, the payment of the 
Transfer Amount (or the appropriate part of it) shall be satisfied by the relevant 
Fund transferring cash equal to [ ]% of that part of the Transfer Amount in respect 
of which there has been no agreement as to the assets to be transferred.]14 

3. Past Service Benefits 

3.1 [Sub-hubco/Project Co] shall procure that the Employer shall ensure that: 

3.1.1 the Broadly Comparable Scheme provides in respect of each 
Transferring Member such benefits as the Administering Authority’s 
Actuary certifies to be of actuarially equivalent value [(in accordance with 
the Actuary's Letter)]15 to the benefits which would have been payable 
under the LGPS in respect of the Transferring Member’s service before 
the Relevant Service Transfer Date if he had remained a member of the 
LGPS; [and 

3.1.2 the Transfer Amount will, subject only to any HM Revenue & Customs 
limits that may still apply, be wholly applied in the Broadly Comparable 
Scheme for the provision of the benefits mentioned in this paragraph 
4.116] and 

3.1.3 the Broadly Comparable Scheme provides in respect of each 
Transferring Member such benefits as the Administering Authority’s 
Actuary certifies to be of actuarially equivalent value [(in accordance with 
the Actuary's Letter)]17 to the benefits which would have been payable 
under the LGPS in respect of the Transferring Member’s service before 
the Relevant Service Transfer Date if he had remained a member of the 
LGPS. 

4. Additional Voluntary Contributions 

Nothing in this Section 4 (LGPS Bulk Transfer Terms) of Schedule Part 24 (Employment and 
Pensions) shall apply to AVCs or to benefits secured by them. However, the Authority shall 
use reasonable endeavours to ensure that the assets representing each Transferring 
Member's AVCs in the Fund (if any) shall be transferred to the Broadly Comparable Scheme. 
Project Co shall procure that the Employer shall ensure that the Broadly Comparable Scheme 
provides benefits for each Employee Transferring Member which are equivalent to the assets 
transferred.  

 
14 The form of payment and discount for cash needs to be discussed with the Administering Authority. If this is to be covered in 

the Actuary's Letter, this clause can be deleted. 
15 It may be necessary to refer to the Actuary's Letter to determine what 'actuarially equivalent value' means. 'Actuarially 

equivalent value' is the term used in the HM Treasury Guidance 'A Fair Deal for Staff Pensions : Procurement of Bu k 
Transfer Agreements and  Related Issues'. 

16 The Local Authority may wish to consider whether it wants to seek to ring-fence any Transfer Amount within the Broadly 
Comparable Scheme. The Local Authority should consult with its professional advisers regarding this option. 

17 It may be necessary to refer to the Actuary's Letter to determine what 'actuarially equivalent value' means. 'Actuarially 
equivalent value' is the term used in the HM Treasury Guidance 'A Fair Deal for Staff Pensions : Procurement of Bu k 
Transfer Agreements and Related Issues'. 
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5. No Assistance 

[Sub-hubco/Project Co] shall procure that the Employer shall not encourage or initiate or 
assist or facilitate any action or provide any financial assistance for the purpose of requiring 
the relevant Fund to pay an amount larger than the Transfer Amount to the Broadly 
Comparable Scheme in respect of the Transferring Members. 

6. [Exit Provisions]18 

6.1 [Sub-hubco/Project Co] undertakes on its own behalf and on behalf of the 
Employer to the Authority (for the benefit of the Authority itself and for the Authority 
as agent and trustee for the benefit of its Pensionable Authority Employees)19 that 
on: 

6.1.1 the expiry or termination of this Agreement (or of the relevant Sub-
Contract); or  

6.1.2 the employment of any Pensionable Authority Employee transferring to a 
new employer in accordance with the provisions of Clause 25 (TUPE and 
Employment Matters) (or otherwise), 

[Sub-hubco/Project Co]shall procure that the Employer shall procure that the 
trustees of the Broadly Comparable Scheme offer bulk transfer terms in respect of 
the relevant Pensionable Authority Employees' service in the Broadly Comparable 
Scheme to the pension scheme of the Authority or any future Service Provider (or 
their sub-contractors) which are no less favourable (in the opinion of the 
Administering Authority's Actuary or an actuary appointed by the Authority) than 
the bulk transfer terms set out in the Actuary's Letter, subject to a reasonable 
adjustment in respect of market fluctuations since the date of the Actuary's Letter. 

6.2 If the transfer payment paid by the trustees of the Broadly Comparable Scheme is 
less (in the opinion of the Administering Authority's Actuary or an actuary 
appointed by the Authority) than the transfer payment which would have been paid 
had paragraph 7.1 been complied with, the Employer shall pay to the Authority or 
any future Service Provider (or their sub-contractor) (as appropriate) (or as such 
person shall direct) the amount of the difference.20] 

 
18 The exit provisions aim to reflect as far as possible the exit requirements of HM Treasury Guidance 'A Fair Deal for Staff 

Pensions : Procurement of Bulk Transfer Agreements and Related Issues'. The Local Authority could consult with its 
professional advisers regarding these provisions and the Guidance and the requirements it wishes to impose. 

19 HM Treasury have indicated that the exit provisions in HM Treasury Guidance 'A Fair Deal for Staff Pensions : Procurement 
of Bulk Transfer Agreements and Related Issues' may cover not only Transferring Members but also Pensionable Authority 
Employees who did not transfer their benefits from the LGPS under the initial bulk transfer but did join the Broadly 
Comparable Scheme for future service only. The Local Authority should consult with its professional advisers regarding the 
scope of the employees it wishes to protect under this paragraph. 

20 HM Treasury Guidance 'A Fair Deal for Staff Pensions : Procurement of Bulk Transfer Agreements and Related Issues' 
provides that onward bulk transfer requirements can be imposed on the pension scheme and/or the sponsoring employer. 
The Local Authority will need to consider whether it wants to include a shortfall obligation of this type on the Employer. 
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APPENDIX 1 - ACTUARY’S LETTER  

[To be inserted on a case by case basis for each Employee Transfer to which Section 4 
(LGPS Bulk Transfer Terms) of Schedule Part 24 (Employment and Pensions) applies] 
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Form 9 – Authority Events of Default (for non-NHS bodies) 
39.1.5 an expropriation, sequestration or requisition of a material part of the Assets 

and/or shares of [Sub-hubco/Project Co] or [Hubco/Hold Co] by [the Authority or] 
any Relevant Authority; or 

39.1.6 the Authority is sequestrated under the Bankruptcy (Scotland) Act 1985 or 
otherwise becomes insolvent and its obligations are not otherwise transferred to 
another party such as is referred to in Clause 57.4 
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Form 10 – Authority rights to assign (non-NHS bodies) 
57.4 The Authority shall be entitled to assign, transfer or dispose of the whole of this Agreement 

and/or of any agreement entered into in connection with this Agreement to which the 
Authority and [Sub-hubco/Project Co] are both party: 

57.4.1 a Minister of the Crown (including for the avoidance of doubt the Scottish 
Ministers); 

57.4.2 a [local authority (as defined in the Local Government Etc (Scotland) Act 1994)]21 
which has sufficient financial standing or financial resources to perform the 
obligations of the Authority under this Agreement and any other agreements to 
which such assignation, transfer or disposal relates; or  

57.4.3 any other public body whose obligations under this Agreement and any other 
agreements to which such assignation, transfer or disposal relates are 
unconditionally and irrevocably guaranteed by the Authority or a Minister of the 
Crown (including for the avoidance of doubt the Scottish Ministers) having the 
legal capacity, power and authority to perform the obligations under the guarantee 
and the obligations of the Authority under this Agreement and any other 
agreements to which such assignation, transfer or disposal relates to;  

57.4.4 [any other Participant which has sufficient financial standing or financial resources 
to perform the obligations of the Authority under this Agreement and any other 
agreements to which such assignation, transfer or disposal relates]22, 

without the consent of [Sub-hubco/Project Co]. The prior written consent of [Sub-
hubco/Project Co] (not to be unreasonably withheld or delayed) shall be required for any 
other assignation, transfer or disposal by the Authority of the whole or any part of this 
Agreement or of any agreement entered into in connection with this Agreement to which the 
Authority and [Sub-hubco/Project Co] are both party, provided that nothing in this Clause 
shall restrict the rights of the Scottish Ministers to effect a statutory transfer. 

 

 
21 Insert a description of the category of public body that the procuring authority falls within (if not a local authority)  
22 For hub projects only 
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Form 11 – Local Government (Contracts) Act 1997 and Relevant 
Discharge Terms 
74. Local Government (Contracts) Act 1997 

74.1      [Sub-hubco/Project Co] hereby consents to the issue by the Authority of 
certificates23 under section 3 of the Local Government (Contracts) Act 1997 in 
respect of this Agreement and the Funders’ Direct Agreement. 

74.2      The relevant discharge terms within the meaning of section 6 of the Local 
Government (Contracts) Act 1997 are set out in Schedule Part 27 (Relevant 
Discharge Terms). 

Where Clause 74 applies, the following drafting must be included in the Schedule to 
the Agreement: 

SCHEDULE PART 27 

RELEVANT DISCHARGE TERMS 

1. The Parties hereby acknowledge and agree that: 

1.1 where following an application for judicial review or an audit review (within the 
meaning of the Local Government (Contracts) Act 1997), a court determines that 
the Authority did not have power to enter into this Agreement or to enter into this 
Agreement and the Funders' Direct Agreement and that this Agreement or that this 
Agreement and the Funders' Direct Agreement are unenforceable: 

1.1.1 [Sub-hubco/Project Co] shall be entitled to be paid by the Authority a 
sum equivalent to the amount calculated in accordance with Section 1 
(Compensation on Termination for Authority Default and Voluntary 
Termination) of Schedule Part 17 (Compensation on Termination); and 

1.1.2 the relevant provisions of Clause 46 (Compensation on Termination) and 
Section 5 (General) of Schedule Part 17 (Compensation on Termination) 
shall apply mutatis mutandis, subject to compensation being deemed to 
be payable in a lump sum within 6 months of the order of the court; and 

1.2 where following an application for judicial review or an audit review (within the 
meaning of the Local Government (Contracts) Act 1997) a court determines that 
the Authority did not have power to enter into the Funders' Direct Agreement and 
the Funders' Direct Agreement is unenforceable but this Agreement remains in full 
force and effect then, without prejudice to the application of paragraph 1.1.1 of this 
Schedule Part 27 (Relevant Discharge Terms) at any time thereafter: 

1.2.1 the Monthly Service Payment shall be reduced by the amount payable by 
[Sub-hubco/Project Co] in respect of the Senior Debt; and 

 

23 Drafting assumes that such certificates will be provided at Financial Close. 
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1.2.2 the Authority shall pay [Sub-hubco/Project Co] a sum equal to the 
Revised Senior Debt Termination Amount (excluding, provided that the 
Senior Funders do not enforce any security over credit balances on any 
bank accounts held by or on behalf of [Sub-hubco/Project Co], limb (b)(i) 
of the definition set out in Section 6 (Definitions) of Schedule Part 17 
(Compensation on Termination)) and the relevant provisions of  Clause 
46 (Compensation on Termination) and Section 5 (General) of Schedule 
Part 17 (Compensation on Termination) shall apply mutatis mutandis 
subject to any reference to the Termination Date in this Agreement shall 
be deemed to be the date on which the Funders' Direct Agreement was 
declared unenforceable in accordance with the provisions of this 
paragraph 1; and,  

the Parties agree that such provisions shall be deemed to be relevant discharge 
terms for the purposes of section 6(2) of the Local Government (Contracts) Act 
1997 (the "Relevant Discharge Terms"). 

2. The parties acknowledge and agree that in the event that the circumstances envisaged by 
paragraph 1.2 occur prior to the circumstances envisaged by paragraph 1.1 then the amount 
calculated in accordance with Section 1 (Compensation on Termination for Authority Default 
and Voluntary Termination) of Schedule Part 17 (Compensation on Termination) shall be 
calculated to ensure no double counting between that amount and any sums paid to [Sub-
hubco/Project Co] pursuant to paragraph 1.2.2. 
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Form 12 – Best Value 
75. Best Value 

75.1 [Sub-hubco/Project Co] shall take all reasonable steps necessary to facilitate, support 
and assist the Authority in complying with Sections 1 and 2 of the Local Government 
in Scotland Act 2003. 

75.2 Subject to Clause 75.1, [Sub-hubco/Project Co] shall comply with the guidance 
referred to in Section 2 of the Local Government in Scotland Act 2003 as directed by 
the Authority from time to time. 
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Form 13 – Payment of Compensation on Termination 
SECTION 5: GENERAL 

1.    PAYMENT AND INTEREST 

Following termination for Authority Default, Force Majeure or Corrupt Gifts or Fraud 
or following No Retendering 

1.1 Subject to paragraphs 1.2 and 1.6 below, the Authority shall pay to [Sub-
hubco/Project Co] the Termination Sum, together with interest on any Base Senior 
Debt Termination Amount or Revised Senior Debt Termination Amount element of 
the Termination Sum at the No Default Interest Rate, on or before the date falling 
60 days after the Notice Date provided that, if the Authority fails to pay the 
Termination Sum in full by such date, interest shall accrue at the Default Interest 
Rate on any unpaid amount from (but not including) such date until the date such 
amount is paid.  

1.2 The Authority may, other than where payment is to be made pursuant to Section 1 
(Compensation on Termination for Authority Default and Voluntary Termination) of 
this Schedule Part 17 (Compensation on Termination), elect to pay the Adjusted 
Estimated Fair Value of the Agreement or the Base Senior Debt Termination 
Amount or the Revised Senior Debt Termination Amount (as relevant) element of 
the Termination Sum:   

1.2.1 in instalments as follows: 

(a) where the Base Senior Debt Termination Amount or the 
Revised Senior Debt Termination Amount or the Adjusted 
Estimated Fair Value of the Agreement (as relevant) is greater 
than or equal to the Outstanding Principal: 

i. in respect of that element of the Base Senior Debt 
Termination Amount or the Revised Senior Debt 
Termination Amount or the Adjusted Estimated Fair 
Value of the Agreement (as relevant) representing the 
Outstanding Principal, on the dates (the “Instalment 
Dates”) and in the amounts that [Sub-hubco/Project 
Co] would have been required to pay principal to the 
Senior Funders under the terms of the [Credit 
Agreement] had the Termination Date not occurred; 
and 

ii. in respect of the sum (if any) remaining after 
deducting the Outstanding Principal from the Base 
Senior Debt Termination Amount or the Revised 
Senior Debt Termination Amount or the Adjusted 
Estimated Fair Value of the Agreement (as relevant), 
in equal instalments on the Instalment Dates; 
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(b) where the Base Senior Debt Termination Amount or the 
Revised Senior Debt Termination Amount or the Adjusted 
Estimated Fair Value of the Agreement (as relevant) is less 
than the Outstanding Principal, on the Instalment Dates pro 
rata to the amounts that [Sub-hubco/Project Co] would have 
been required to pay to the Senior Funders on each 
Instalment Date under the terms of the [Credit Agreement] 
had the Termination Date not occurred; or 

1.2.2 as the parties may otherwise agree.  

1.3 From the Notice Date until the date of payment, interest shall accrue on any 
unpaid element of the Termination Sum at the No Default Interest Rate and be 
payable on the next occurring Instalment Date.   

1.4 If the Authority has elected to pay in accordance with paragraph 1.2 above, it may 
(on 28 days’ prior written notice to [Sub-hubco/Project Co]) elect to pay the 
outstanding part of the Adjusted Estimated Fair Value of the Agreement or the 
Base Senior Debt Termination Amount or the Revised Senior Debt Termination 
Amount (as relevant) element of the Termination Sum in full on any Instalment 
Date. If the Authority: 

1.4.1 fails to make a payment [Sub-hubco/Project Co] in accordance with 
paragraphs 1.1 or 1.2 or 1.3 above; or 

1.4.2 breaches Clause 57.4,  

[Sub-hubco/Project Co] may issue a notice to the Authority declaring any unpaid 
and outstanding element of (as applicable) the Adjusted Estimated Fair Value of 
the Agreement or the Base Senior Debt Termination Amount or the Revised 
Senior Debt Termination Amount (as relevant) element of the Termination Sum 
and any accrued but unpaid interest to be immediately due and payable.   

1.5 To the extent that the Adjusted Estimated Fair Value of the Agreement is less than 
zero, then an amount equal to the Adjusted Estimated Fair Value of the 
Agreement shall be due and payable by [Sub-hubco/Project Co] to the Authority 
on the Compensation Date. 

Following Retendering 

1.6 Subject to paragraphs 1.8 and 1.10, following a retendering exercise under 
Section 2 (Compensation for [Sub-hubco/Project Co] Default) of this Schedule Part 
17 the Authority shall pay to [Sub-hubco/Project Co] an amount equal to the 
Adjusted Highest Compliant Tender Price no later than the date falling twenty 
(20) Business Days after the later of: 

1.6.1 the date of the New Agreement; and 

1.6.2 if [Sub-hubco/Project Co] has referred a dispute relating to the Adjusted 
Highest Compliant Tender Price to dispute resolution pursuant to 
paragraph 3.11 of Section 2 (Compensation for Sub-hubco Default) of 
this Schedule Part 17, the date on which the dispute is finally determined 
in accordance with Clause 56 (Dispute Resolution), 
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provided that, to avoid doubt, if the dispute referred by [Sub-hubco/Project Co] to 
dispute resolution (pursuant to paragraph 1.7.2 above) concerns only a proportion 
of the Adjusted Highest Compliant Tender Price then the Authority shall pay the 
undisputed proportion of such sum no later than 20 Business Days after the date 
referred to in paragraph 1.7.1 above (the "Undisputed Payment Date")24 and the 
Authority shall pay interest to [Sub-hubco/Project Co] on any amount of the 
Adjusted Highest Compliant Tender Price which has been withheld, from the 
Undisputed Payment Date until the date on which payment is due under 
paragraph 1.7.2 above at the No Default Interest Rate. 

1.7 If the Authority has received all bids from bidders under the Tender Process and 
has received a Compliant Tender but decides not to complete the Tender Process, 
it shall notify [Sub-hubco/Project Co] of this decision and (if the Adjusted Highest 
Compliant Tender Price is a positive number) pay to [Sub-hubco/Project Co] an 
amount equal to the Adjusted Highest Compliant Tender Price within [20] Business 
Days of such notification. 

1.8 If the Authority fails to pay the Adjusted Highest Compliant Tender Price (or any 
proportion thereof) by the date on which payment is due in accordance with 
paragraph 1.7 or paragraph 1.8 above, the Authority shall pay to [Sub-
hubco/Project Co] interest on such unpaid amount, which shall accrue on such 
amount at the Default Interest Rate from (but not including) the date on which 
payment is due in accordance with paragraph 1.7 or paragraph 1.8 above until 
such amount is paid. 

1.9 If the Adjusted Highest Compliant Tender Price is zero or a negative number then, 
on entering into the New Agreement with the New [Sub-hubco/Project Co], the 
Authority shall have no obligation to make any payment to [Sub-hubco/Project Co] 
and (if a negative number) an amount equal to the Adjusted Highest Compliant 
Tender Price shall be due and payable by [Sub-hubco/Project Co] to the Authority 
on the date of the New Agreement or (where paragraph 1.8 applies) within [20] 
Business Days of notification from the Authority pursuant to that paragraph.25 

2. Full and Final Settlement  

2.1 Any and all sums irrevocably paid by the Authority to Sub-hubco under this 
Schedule Part 17 (Compensation on Termination) will be in full and final 
settlement of each party's rights and claims against the other for breaches and/or 
termination of this Agreement and any other Project Document whether under 
contract, delict, restitution or otherwise but without prejudice to: 

2.1.1 any antecedent liability of [Sub-hubco/Project Co] to the Authority which 
the Authority has been unable to set off pursuant to Clause 46.13 of this 
Agreement;   

2.1.2 any antecedent liability of either party to the other that arose prior to the 
Termination Date (but not from the termination itself) to the extent such 
liability has not already been taken into account in determining or 

 
24 Authorities should review the tax implications of the payment passing through Authority's’ control and grossing up provisions 

may be  required as appropriate. 
25 This right is granted to give the Authority a claim as an unsecured creditor of the SPV and is not l kely to result in any 
 significant recovery for the Authority. 
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agreeing the Authority Default Termination Sum, Adjusted Highest 
Compliant Tender Price, or Adjusted Estimated Fair Value of the 
Agreement, the Force Majeure Termination Sum or the Corrupt Gifts 
Termination Sum as the case may be; and  

2.1.3 any liabilities arising in respect of any breach by either party of their 
obligations under Clause 47.6 of this Agreement which arises or 
continues after the Termination Date.  

2.2 If either the Adjusted Highest Compliant Tender Price or (as the case may be) the 
Adjusted Estimated Fair Value of the Agreement is zero or a negative number the 
Authority shall be released from all liability to [Sub-hubco/Project Co] for breaches 
and/or termination of this Agreement and any other Project Document whether 
under contract, delict, restitution or otherwise save for: 

2.2.1 any antecedent liability of the Authority which arose prior to the 
Termination Date (but not from the termination itself) to the extent such 
liability has not already been taken into account in determining the 
Adjusted Highest Compliant Tender Price or the Adjusted Estimated Fair 
Value of the Agreement (as the case may be); and  

2.2.2 any liabilities arising in respect of any breach by either party of their 
obligations under Clause 47.6 of the Agreement which continues after 
the Termination Date.  

3. Costs 

The costs and/or expenses to be taken into account in the calculation of all termination sums due 
pursuant to this Schedule Part 17 (Compensation on Termination) shall only be such costs and/or 
expenses to the extent that they are reasonable and proper in quantum and shall have been or will be 
reasonably and properly incurred and shall only be counted once. 

4. Undisputed Amounts 

If the calculation of any termination amount is disputed then any undisputed element of that amount 
shall be paid in accordance with this Section 5 (General) of this Schedule Part 17 (Compensation on 
Termination) and the disputed element shall be dealt with in accordance with Schedule Part 20 
(Dispute Resolution Procedure). 

5. Outstanding Senior Debt Amount 

5.1 The Authority shall be entitled to rely on the certificate of the [Senior Funders' 
Agent] as conclusive as to the amount of the Base Senior Debt Termination 
Amount or Revised Senior Debt Termination Amount (as the case may be) 
outstanding at any relevant time. 

5.2 The receipt by the [Senior Funders' Agent] of the Base Senior Debt Termination 
Amount or Revised Senior Debt Termination Amount or elements thereof (as 
appropriate) (as the case may be) (and where appropriate any accrued interest or 
breakage costs as certified in accordance with paragraph 5.1 above) shall 
discharge the Authority's obligations to pay such sums to Sub-hubco. 
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Where this alternative drafting is used in Section 5 of Schedule Part 23, the following definitions 
should be added to Section 6 of Schedule Part 23: 

 
“Credit Agreement” means [ ] as at the date of this Agreement or as 

amended as permitted pursuant to Clause 4 (Project 
Documents); 
 

“Notice Date” means the later of the Termination Date and (if 
paragraph 4 (No Retendering Procedure) of Section 2 
(Compensation for Sub-hubco Default) of this 
Schedule Part 17 (Compensation on Termination) 
applies) the date that the Adjusted Estimated Fair 
Value of the Agreement has been agreed or 
determined; 
 

“Outstanding Principal” means the principal amount outstanding at the 
Termination Date of each borrowing (other than any 
borrowing under any equity bridge facility) under the 
[Credit Agreement] 
 

“Termination Sum” means any compensation payable by the Authority to 
[Sub-hubco/Project Co] pursuant to this Schedule Part 
17 (Compensation on Termination) (excluding the 
Adjusted Highest Compliant Tender Price) 
 
 

 
  
 


